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THE TRUST RECEIPT AS SECURITY II* 

During the past fifteen years, substantially all of the litigation with 
respect to trust receipts has taken place in the federal courts in connection 
with bankruptcy proceedings or equity receiverships. Charavay & Bod- 
7mi v. New York Silk Mfg. Co. 1 was one of the latter kind. The bank in 
that case, after a contest in Pennsylvania, recovered all of the goods and 
their proceeds which could be identified and then presented a claim against 
the estate for the deficiency. The receiver vigorously contested on the 
ground that the transaction was a conditional sale and that the retaking 
had exhausted the bank's rights. 2 The opinion clearly points out the 
fallacy of this position and asserts emphatically that the bank held a 
security title as collateral to the principal obligation. 

A corollary of this last case is presented in In re Perlhefter. 3 This 
is a case of a domestic transaction and while the name trust receipt 
does not appear, the situation and the agreement used were similar. A 
trust receipt would have been entirely appropriate. The goods were 
delivered to the bank under an agreement reserving title, but giving power 
of sale accompanied by the obligation to turn over the proceeds to the 
bank until the advance was repaid. These proceeds were turned over to 
the bank within four months of the filing of the petition in bankruptcy 
and the question was whether these payments constituted preferences. 
The court held that they did not. It said very pertinently * "it is quite 
obvious that the contract was in the nature of a mortgage, and not of 
pledge, for title was reserved to the bank" and pointed out that under the 
circumstances a chattel mortgage would not have been invalid. This case 
is interesting because it did not seem necessary to the court to adopt the 
usual indefinite language regarding the nature of the transaction. Let 
us follow its reasoning, however, a little further. If the payment of 
proceeds was not a preference, it must have been because the bank had 
a proprietary interest in such proceeds by which it was entitled to receive 
them, even as against the creditors of the bankrupt. In other words, if 
such proceeds had remained in the bankrupt's hands and were identifiable 
as such, the bank could have reclaimed them from the receiver or trus- 
tee. Cases already cited support this conclusion. But had this been the 
situation, the transaction would have been no less "in the nature of mort- 
gage." In other words, the case is authority for our view that the true 

♦The first installment of this article appeared in (1922) 22 Columbia Law 
Rev. 395. 

1 (D. C. 1909) 170 Fed. 819. 

2 Earle v. Robinson (1895) 91 Hun 363, 63 N. Y. Supp. 178, aff'd (1898) 157 
N. Y. 683, 51 N. E. 1090. 

3 (D. C. 1910) 177 Fed. 299. 

*Ibid., p. 303. 
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trust receipt is a variety of chattel mortgage to which the ordinary rules 
are held not to apply. The special or exceptional law with respect to a 
trust receipt is anomalous but is justified for reasons already stated. 
When we get away from the special facts where a trust receipt can be 
properly used, we find the ordinary rules applied as to chattel mort- 
gages. 

In In re Cattus, 6 the Circuit Court of Appeals definitely settled the 
law of trust receipts in the Second Circuit in accord with the foregoing 
authorities and permitted the bank to reclaim the property delivered 
under trust receipt from the trustee in bankruptcy. Its language is de- 
cidedly interesting " : "The purpose of the parties, describe the trust re- 
ceipt as you will, was to keep the title to the goods in the bankers until 
their acceptances for the price of the goods were paid. The courts, 
without always defining exactly what the relation between the parties 
is or always defining it in the same way, still are astute to protect the 
rights of the banker in such case. ... It would be most inequitable 
that the bankrupt or his trustee should escape from the performance of 
this obligation for the benefit of any one except a bona fide purchaser for 
value or creditors protected by statute." 8 

The law was shortly afterward settled in the Third Circuit by the 
decision in Century Throwing Co. v. Muller? The banker had delivered 
the documents for the raw silk imported to the importer under trust re- 
ceipt giving power of sale. The importer wished to have it thrown. 
Throwsters were by statute given a lien for their claims on silk in their 
hands. They already held thrown silk of the importer upon which they 
claimed payment and which he wished to release. He consequently de- 
livered the silk in question to the throwsters to be thrown and agreed that 
they should have a lien upon it for their prior claim in consideration of 
their releasing the silk already thrown, which they did. They then pro- 
ceeded to throw the silk delivered under trust receipt (of which they 
appear to have been ignorant). After the bankruptcy of the importer, the 
banker tendered the amount due the throwsters for throwing the par- 
ticular silk, but they refused to deliver, claiming a lien for the prior debt. 
The banker then sued in trover. The banker had already recovered, by 
order of the court, such trust receipt silk as was held by the receiver. 
The language of the court is so illuminative of the accepted view that we 

6 See In re Carl Dernberg & Sons, Inc. (1921) 66 N. Y. L. J. 44; In re Gerst- 
man (C. C. A. 1907) 157 Fed. 549; Copeland v. Barnes (1888) 147 Mass. 388, 18 
N. E. 65; American & British Sec. Co. v. A. & B. Mfg. Corp. (D. C. 1921) 275 
Fed. 121 ; Bell v. New York Safety Steam Power Co. (D. C. 1910) 183 Fed. 274. 

« (C. C. A. 1910) 183 Fed. 733. 

ilbid., p. 735. 

8 In In re K. Marks & Co. (C. C. A. 1915) 222 Fed. 53, 56, the court said: "The 
Trustee contends that these documents and the conduct of the parties constituted 
a chattel mortgage upon the goods, which was void as to creditors because not 
filed as required by the Lien Law of New York. He regards the whole thing as 
a sham. We do not concur in this view at all." 

a (C. C. A. 1912) 197 Fed. 252. 
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shall quote at some length : "The customary character of the transaction 
is attested, not only by the record before us, but by the judicial notice 
elicited in many modern cases more or less similar to the present one. 
. . . The exigencies of trade and commerce have caused many excep- 
tions to be made to the rigid rule founded on the policy underlying the 
Statute of Frauds, by which the divorce of title from possession is declared 
either evidence of fraud or to be fraudulent per se. . . . The law has 
long been settled that such title and ownership [of the banker] will be 
recognized, so far as they are necessary to the security they were intended 
to give for the payment of the purchase money of the goods bailed, and 
this, although a dishonest bailee is thereby enabled, by violating his con- 
tract of bailment, to avail himself of such possession to represent the 
property as his own and thus practice a fraud on third persons with 
whom he deals in respect thereto. But such cases are an exception to 
the ancient rule founded on the policy of the Statute of Frauds. . . . 
The courts have not attempted to define exactly what the relation between 
the credit lending banker and the merchant is, as to the goods. . . . 
It is hardly necessary to add that where, under a contract, delivery of 
possession without transfer of title or ownership is consistent with the 
honest and legitimate purpose of the parties to the contract, and where 
the real owner is not estopped to assert his title by conduct fraudulent 
or otherwise, his title cannot be divested by anything done by the one in 
possession, in fraud of or inconsistent with such contract." And the 
court adds, by way of establishing the anomaly: "We find no ground 
upon which we can hold that the transaction here in question was tanta- 
mount to a mortgage, equitable or otherwise." Judgment for the banker 
was affirmed. 10 

As a recognition of the general doctrine, the Century Throzving case 
is very strong. Let us now look at some of its implications. A release of 
property held in pledge or subject to lien in consideration of a delivery of 
other property to be held subject to the same lien has uniformly been held 
to be present consideration for such lien or pledge. 11 It matters not that 
the first pledge or lien existed by statute — the second pledge by contract 
makes the property subject to the same lien which formerly covered the 
first. It must be said, therefore, that the throwsters were bona fide 
pledgees for value of the imported silk as security for their earlier debt. 
The decision, therefore, means that in New Jersey at least a person en- 
trusted with a power to sell (we may call him a factor) cannot make a 

10 Ibid. 258 et seq. This case was followed by Roth v. Smith (C. C. A. 1914) 
215 Fed. 82, reported below sub nom, In re Killian Mfg. Co. (D. C. 1913) 209 Fed. 
498. The principle is also established in the 1st Circuit. See Brown v. Mass. 
Hide Corp. (C. C. A. 1915) 218 Fed. 769, reversing 209 Fed. 667; see also Ludvigh 
v. American Woolen Co. (1913) 231 U. S. 522, 34 Sup. Ct. 161, a case which 
strongly indicates the support of the Supreme Court; see In re Wright-Dana Hard- 
mare Co. (C. C. A. 1914) 211 Fed. 908. 

" Blydcnstein v. New York Sec. & Tr. Co. (C. C. A. 1895) 67 Fed. 469. 
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valid pledge or mortgage. Such is the general rule, not only in New 
Jersey, but elsewhere, in the absence of a factors' act or special legisla- 
tion. 12 In other words, if the importer had pledged the property with an- 
other bank by delivery of the silk, or (in the absence of the Bills of Lad- 
ing Act) of the bill of lading therefor, as security for a present loan, such 
bank would have been unsuccessful in retaining the goods as against the 
claim of the banker who held the trust receipt. We may inquire, there- 
fore, why the banker in this case tendered to the throwsters the amount of 
their bill for throwing the particular silk. The answer is doubtless to be 
found either in the New Jersey Statute giving throwsters of silk a lien 
for the value of their service or in a quasi-contractual obligation based on 
the enhancement in value due to the throwsters' service. 

V 

Factors' Act: It is, as we have said, the common law rule that a 
factor for sale cannot make a valid pledge. This rule has, however, in 
New York and Massachusetts been modified by factors' acts. 13 The de- 
cision last discussed should, therefore, have been otherwise, had the case 
arisen under the law of New York or of Massachusetts (or in England 
where, however, the trust receipt is not in common use although it is some- 
times used under the name of "Letter of Lien" or a similar title). 14 
Unless, therefore, a similar modification of the common law rule is effect- 
ed by some other piece of legislation — a question which we shall immedi- 
ately consider — it may be said that the protection afforded by a trust re- 
ceipt is somewhat less in New York and Massachusetts than in other states 
by reason of the fact that the factors' acts in those two states uphold a bona 
fide pledgee or mortgage as against the banker who holds the trust receipt, 
whereas in other states such bona fide pledgee or mortgagee acquires no 
rights as against the holder of the trust receipt. In this connection, it 
will be recalled that we have already referred to Ohio, Illinois and a few 
other states, with special reference to the form and effect of the recording 
acts in those states. 13 

Uniform Conditional Sales Act: "§ 1. In this Act 'Conditional 
Sale' means (1) any contract for the sale of goods under which posses- 
sion is delivered to the buyer and the property in the goods is to vest in the 
buyer at a subsequent time upon the payment of part or all of the price, or 
upon the performance of any other condition or the happening of any con- 

12 Towne v. Goldman (1902) 26 N. J. L. J. 47; see also citations in (1921) 
25 C. J. 351. . 

13 N. Y. Pers. Prop. Law, § 43, first enacted in 1830, Massachusetts Acts 
1845, c. 193; these are, of course, based upon the earlier English Act (1823) 4 
George IV., c. 83. 

14 See Blydenstein v. New York Sec. & Tr. Co., supra, footnote 11. 

15 But a promise by the signer of the trust receipt given to another lender, to 
repay him out of the proceeds of trust receipt property, is not enforceable as 
against the holder of the trust receipt. Munroc v. Bonanno (1893) 31 Abb. N. C. 
1, 28 N. Y. Supp. 375. 
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tingency; or (2) any contract for the bailment or leasing of goods by 
which the bailee or lessee contracts to pay as compensation a sum sub- 
stantially equivalent to the value of the goods, and by which it is agreed 
that the bailee or lessee is bound to become, or has the option of becoming 
the owner of such goods upon full compliance with the terms of the con- 
tract." From what has already been said about the trust receipt in rela- 
tion to conditional sales, it is clear that it does not come within the first 
part of this definition. As to the second part, the same is equally clear 
if it be noted that the payment must be "as compensation" for the goods. 
This statute, therefore, has no bearing on trust receipts except as it may 
be adopted in a jurisdiction like Connecticut which has judicially defined 
the trust receipt as a conditional sale. As yet it has not been adopted in 
any such jurisdiction. If it should be so adopted, we may anticipate that 
the court will find a way to bring its -decisions regarding trust receipts into 
line with the general current of authority. 

Uniform Bills of Lading Act: This has been adopted in more 
than twenty jurisdictions. Among its provisions are the following : 

"§31. A negotiable bill may be negotiated by any person in pos- 
session of the same, however such possession may have been acquired 
if, by the terms of the bill, the carrier undertakes to deliver the goods to 
the order of such person, or if at the time of negotiation, the bill is in 
such form that it may be negotiated by delivery." 16 

"§ 32. A person to whom a negotiable bill has been duly negotiated 
acquires thereby : (a) Such title to the goods as the person negotiating the 
bill to him had or had ability to convey to a purchaser in good faith for 
value and also such title to the goods as the consignee and consignor had 
or had power to convey to a purchaser in good faith for value. ..." 

"§ 53. . . . 'Purchaser' includes mortgagee and pledgee. 'Value' 
is any consideration sufficient to support a simple contract. An ante- 
cedent or pre-existing obligation, whether for money or not, constitutes 
value where a bill is taken either in satisfaction thereof or as security 
therefor." 1T 

This Act obviously accomplishes the results of the factors' act in 
so far as bills of lading are concerned in states which hitherto have had 
no factors' act. It would not, however, had it been the law in New Jersey 
at the time, have affected the result in Century Throwing Co. v. Mutter, 1 * 
since a bill of lading was not involved in that case. It, however, goes 
farther than the factors' act by including a pre-existing obligation as 
"value." The result is that if a banker endorses and delivers a negotiable 
bill of lading to the importer upon any sort of trust receipt, whether it be 

limited to an entry of the goods in the custom house, to warehousing, or 

i — - — — — — — — — ^— - — — _ .^ — _^__ _^___ _~ _^ __ ^ «_ 

16 E. g., if it is endorsed in blank— see § 29. 

17 See also §§ 38, 39. This definition of "value" has not been adopted in New 
York in its enactment of the Bills of leading- Act. N. Y. Pers. Prop. Law § 239. 

18 Supra, footnote 9. 
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whether it broadly gives the right to manufacture and sell, he puts it in 
the power of the importer to mortgage, pledge or sell the bill of lading or 
to deliver it in payment of or as security for an existing obligation. He 
cannot recover it from any such transferee in good faith. Obviously this 
considerably impairs the security of the banker in dealing with bills of 
lading. 10 The banker can doubtless still recover the bill of lading from 
the importer or his receiver or trustee. The Act, of course, ceases to be 
pertinent as soon as the bill of lading is spent, as it does not affect trans- 
fers otherwise than by means of the document. It also has no effect in 
cases where non-negotiable bills of lading are used. 

Uniform Warehouse Receipts Act : This Act has been adopted in 
more than forty jurisdictions. Its provisions are similar to those quoted 
above in connection with the Bills of Lading Act, and its definition of 
"value" is the same. 20 In fact, the legal effect of these two statutes is to 
give to bills of lading and warehouse receipts the quality of negotiable 
instruments, which they have long possessed in practice to a much more 
limited extent. This has the necessary effect of making the possession of 
the document, when combined with its form and apparent ownership, the 
all-important fact. It is now possible for a dishonest bailee of goods 
represented by these negotiable documents of title, to cause injuries to his 
principal or bailor by negotiating the documents when he could not cause 
such injury by the delivery of the goods themselves. The documents may 
be transferred effectively in ways that would be quite ineffective if 
employed with reference to the goods themselves. The documents are, 
therefore, more than mere representatives of the goods. For example, in 
New York a factor cannot pledge the goods themselves as security for an 
antecedent obligation, but he can do so if he delivers a negotiable ware- 
house receipt therefor which is regular on its face. On the other hand, a 
thief cannot, by obtaining a bill of lading or warehouse receipt for the 
stolen goods, thereby enable an honest purchaser to retain them as against 
the true owner. 21 

An interesting decision in connection with this statute is In re Rich- 
heimer, 22 already referred to in connection with the recording acts. Im- 

1" See Wiliiston, Sales (1909) § 437; see also Roland M. Baker Co. v. Brown 
(1913) 214 Mass. 196, 100 N. E. 1025. In that case, the defendant (the banker) 
indorsed and delivered the bill of lading to the Massachusetts Hide Co. against a 
trust receipt. That concern wrongfully transferred the bill of lading to the 
Columbia Co. in payment of an existing obligation. The Columbia Co. acted in 
good faith. It later transferred the bill of lading to the plaintiff, who is assumed 
to have had knowledge of defendant's claim under the trust receipt. The court 
held that, as the Columbia Co. obtained full title, the knowledge of the plaintiff 
was not material and it upheld the rights of the plaintiff to the goods as against the 
defendant banker. 20 gee §§ 37-43, 47, 48, 58. 

21 Commercial Bank v. Canal Bank (1916) 239 U. S. 520, 525-26, 36 Sup. Ct. 
194, infra; Mechanics & T. Bk. v. P. & M. Bk. (1875) 60 N. Y-. 40; Farmers 
& M. Bk. v. Atkinson (1878) 74 N. Y. 587; Hents v. Miller (1883) 94 N. Y. 65; 
Tliacher v. Moors (1883) 134 Mass. 156; Soltau v. Gerdau (1890) 119 N. Y. 380; 
Wiliiston, op. cit. § 421. 

22 (C. C. A. 1915) 221 Fed. 16. 
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ported coffee was delivered under a trust receipt. The importer placed 
most of it in warehouse and pledged the negotiable warehouse receipts as 
security for present loans. There is no factors' act in Illinois where the 
case arose. The court decided against the banker holding the trust 
receipt. The decision appears to rest as to a large part of the goods upon 
the Warehouse Receipts Act. If so, the question arises whether the im- 
porter was authorized to place the coffee in warehouse and to take nego- 
tiable receipts therefor and whether by so doing he could put the banker 
in a worse position than he occupied when he delivered the goods. But 
further examination indicates that the Warehouse Receipts Act was not 
necessary to the decision. It appears that seven bags of coffee were still 
in the importer's hands against which no warehouse receipt had been 
issued. The court refused to return these to the banker, and held that the 
trust receipt was invalid in Illinois as being contrary to its public policy 
and the Recording Act. This is the key to the decision. It follows that 
the banker could not recover any of the coffee and consequently that 
the taking of the warehouse receipts and the pledge of these documents 
did him no additional injury. He could not have recovered the coffee, 
even if it had remained in the hands of the importer. The question of the 
importer's authority to warehouse the goods and to take negotiable ware- 
house receipts to his own order, therefore, is not necessarily answered 
by this decision. 23 

Another important decision is Commercial Bank v. Canal Bank, 2 * re- 
versing In re Dreuil & Co. 25 In this case, the bankrupt having already 
received bills of lading, pledged them to the Canal Bank. In Louisiana a 
pledge carries title ; the transaction, therefore, amounted to a chattel mort- 
gage. It should be noted at the outset that the facts are not such as lay 
the foundation for the distinctive doctrine of the trust receipt under 
principles already pointed out, since the title did not pass to the bank 
from a third person but directly from the dehtor. This fact was not 
apparently noted by the court. The Canal Bank, however, returned the 
bills of lading against a trust receipt giving power of sale and also power 
to warehouse the goods. The bankrupt then warehoused the goods (cot- 
ton) after having had it picked, and took negotiable warehouse receipts 
to its own order which it pledged to the Commercial Bank. It later again 
withdrew the warehouse receipts against a similar trust receipt. It then 
withdrew the goods which, upon the bankruptcy, passed into the posses- 
sion of the trustee. The question is not whether the trustee can retain 
the property as part of the estate, — the court concedes that he cannot,— 
(that in Louisiana the holder of a trust receipt would be protected as 

23 The trust receipt in this case was delivered in Louisiana and the bankers 
contended that the transaction was governed by the law of that state. See Mershon 
v. Moors (1890) 76 Wis. 502, 45 N. W. 95. The court, however, rejected this 
contention. 

24 Supra, footnote 21. 

25 (C. C. A. 1914) 211 Fed. 337; (D. C. 1913) 205 Fed. 568. 
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against the trustee in bankruptcy seems to be settled by In re Dreuil & 
Co.) 20 it is rather as to which bank is entitled thereto. 27 

It is clear that had the bankrupt re-pledged the bills of lading to the 
Commercial Bank after receiving them against a trust receipt from the 
Canal Bank, the former would have been protected. The court found 
that the bankrupt was authorized by the Canal Bank to take negotiable 
warehouse receipts for the goods which it would hold subject to the same 
obligations which covered the bills of lading and that, while the nego- 
tiation of these receipts constituted a wrong on the part of the bankrupt 
toward the Canal Bank, nevertheless, the bona fide pledgee (the Com- 
mercial Bank) acquired thereby a valid title in accordance with the 
provisions of the Warehouse Receipts Act. It, therefore, awarded pos- 
session of the goods to the second pledgee. This conclusion is inevitable 
from the facts found and is the same as would have resulted had the 
bills of lading themselves been re-pledged. The lower court appears to 
have decided otherwise upon the ground that the bankrupt had no author- 
ity to take a negotiable warehouse receipt to his own order. A careful 
reading of the agreement involved seems to leave it open to question 
whether it was not the duty of the bankrupt to store the goods in the 
name of the Canal Bank and consequently whether the Supreme Court 
was correct in finding that the taking of negotiable warehouse receipts 
to the order of the bankrupt was authorized. The agreement made it 
the duty of the bankrupt to deliver any warehouse receipt to the bank 
within one day after receipt and apparently limited its right to the receipt 
of any document of title "for account of the said bank." If the trust 
receipt had expressly provided that any warehouse receipts should be 
taken in the name of the bank, the case before the Supreme Court would 
have presented a different question, namely, the one which we have 
already raised. 

Let us look at it from the standpoint of principle. Suppose, in a 
proper trust receipt case, the goods themselves are delivered to the im- 
porter with power to sell to a named buyer, who is represented as being 
ready at once to take under a contract already made. In this case, a ware- 
housing would seem to be outside the contemplation of the parties. The 
taking of a negotiable warehouse receipt to the order of the importer 
would, therefore, seem to amount to a conversion of the property. The 
result should be that a pledgee of such warehouse receipt would not 

20 Supra, footnote 25; see The Trust Receipt as Security, I. (1922) 22 Colum- 
bia Law Rev. 395, 408, for a discussion of this case. 

27 The court goes farther than is necessary on this point being influenced 
either by the admission of the trustee or the fact that in Louisiana an ordinary 
chattel mortgagee (pledgee) would, under even these circumstances, be protected. 
The trust receipt cases cited in the opinion do not go to the extent claimed by the 
court, since they relate to the peculiar trust receipt situation which did not exist in 
this case. Cf. In re Carl Dernberg & Sons. Inc., supra, footnote 5; In re Gerstman, 
supra, footnote 5 ; In re Shulman (D. C. 1913) 206 Fed. 129. 
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acquire any greater rights by reason of receiving such document than he 
would have acquired by the pledge of the goods themselves. 28 

If, on the other hand, the trust receipt gave merely the power to sell 
generally, it might be argued that in the meantime storage must be con- 
templated as a reasonable incident. Even so, it is not at all necessary 
that a negotiable warehouse receipt should be obtained and, in view of 
the fact that the risks of the bank are increased by the issue of such a 
document, it would seem improper for the importer to do so without the 
express consent of the banker. The same may be said of a trust receipt 
giving express power to warehouse. In view, however, of the opinion 
last commented upon, it seems probable that when the question is square- 
ly presented, the holding will be that, if the power to warehouse is ex- 
pressed or implied, the taking of a negotiable receipt in the name of the 
importer will not be held to be a breach of duty on his part. The conse- 
quence will be, as decided by the Supreme Court, that a bona fide pledgee 
or mortgagee of this warehouse receipt whether for a present or past 
consideration, will acquire a good title. A purchaser as such will, of 
course, be protected. 

For the protection of the banker, therefore, the trust receipt should, in 
view of the Warehouse Receipts Act and this, decision, contain an express 
provision that in case of warehousing, all receipts must be issued in 
the name of and immediately delivered to the banker or his agent. If 
this is inconvenient, it should at least be provided that only non-negotiable 
receipts be taken by the importer. These provisions will not, of course, 
afford any protection as against the factors' act; but*, apart from that act, 
it would seem that the taking of a negotiable warehouse receipt by the 
importer in the face of such a provision of the trust receipt would be 
tortious and that a pledgee or mortgagee thereof would fall without the 
scope and protection of the Warehouse Receipts Act. 29 

VI 

The problem of identifying the goods or of tracing their proceeds 
is an important and sometimes a difficult one. In certain aspects, it is 
distinct from the questions which we have already considered. It might 
be argued since the property of the claimant has gone to the general 
enrichment of the estate of the holder, who has converted it, that the 
claimant should be allowed an equivalent amount in preference to general 
creditors. Such a view has at times been taken in various jurisdictions, 
but is opposed to the great weight of authority. 30 It is undoubtedly the 
general rule that the burden of tracing the fund or property into the 

28 See Meclmnics & T. Bk. v. F. & M. Bk., supra, footnote 21. 

29 Moors v. Kidder (1887) 106 N. Y. 32, 12 N. E. 818; Mechanics & T. Bk. 
v. F. & M. Bk., supra, footnote 21. 

30 See discussion in In re Mulligan (D. C. 1902) 116 Fed. 715, 717; also 39 
Cyc. 530 et seq. 
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property claimed rests with the beneficiary who claims it. 31 It is obvi- 
ously impossible to consider the problem of tracing the goods in every 
form in which that question may be raised. We will, however, consider 
a number of hypothetical situations. 

(a) The question often arises with respect to the proceeds of 
property sold under the power of sale contained in the trust receipt. 
Suppose the purchase price has not yet been collected from the pur- 
chaser. This account receivable is clearly the proceeds of the trust re- 
ceipt property. The banker may notify the buyer of his rights and collect 
such account from the buyer, just as he could retake the proceeds from 
the signer of the trust receipt. If the buyer fails or refuses to recognize 
or protect the banker's rights, he becomes directly liable to him for any 
loss caused thereby. 32 A buyer, however, who purchases from a signer 
of a trust receipt will be protected if he has paid the purchase money to 
him. 33 This account receivable may, however, have been pledged, mort- 
gaged or assigned by the signer of the trust receipt. Such a pledge or 
mortgage of a chose in action is not subject to the recording acts. It is 
not, however, within the protection of the factors' act and it is the general 
rule that the assignee of a chose in action takes subject to all existing 
equities. Since the signer of the trust receipt was a trustee of this 
account for the benefit of the holder of the trust receipt, the pledgee, 
mortgagee or assignee of the account would fail in a claim thereto as 
against the holder of the trust receipt. 

(b) Suppose the signer of the trust receipt has collected the pur- 
chase price and instead of immediately delivering it to the banker, has 
deposited it in his own bank account, 34 in which he continues to make 
deposits and from which he pays out by check or otherwise. Obviously, 
the identity of the money is lost. Nor is it exactly like a mingling of 
fungible goods, for the depository owes a debt therefor instead of hold- 
ing a sum of money belonging to the depositor. Nevertheless, it has a 
certain resemblance to a mingling of fungible goods. Any rules regard- 
ing the identity of the funds used from time to time are largely arbi- 
trary — mere presumptions. They are, nevertheless, well recognized. 
What is known as the rule in Clayton's Case 35 holds that in an ordinary 
bank account, money is presumed to have been withdrawn in the order in 



» Litchfield v. Ballon (1885) 114 U. S. 190, 5 Sup. Ct 820. 

32 Thayer v. Dwight (1870) 104 Mass. 254; Dows v. Kidder (1881) 84 N. Y. 
121 ; Assets Realisation Co. v. Sovereign Bk. of Canada (C. C. A. 1914) 210 Fed. 
156; First Nat. Bk. of Cincinnati v. Kelly (1874) 57 N. Y. 34; First Nat. Bk. 
of Auburn v. Eastern Tr. & Banking Co. (1911) 108 Me. 79, 79 Atl. 4. The last 
case is interesting because it was that of an ordinary chattel mortgage which does 
not appear to have been recorded. The trustee in bankruptcy made no claims to 
the proceeds of the mortgaged property. If he had done so, it would seem that 
he would have been successful under principles and authorities already discussed. 

33 Brown Bros. & Co. v. William- Clark Co. (1900) 22 R. I. 36, 46 Atl. 239. 

34 English Bank v. Barr (N. Y. 1888) 31 Abb. N. C. 7. 
3 » (1816) 1 Mer. 572. 
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which it was deposited. This, however, is held not to apply to a case 
where a fiduciary or trustee has mingled his own funds with funds be- 
longing to the trust estate. He can hardly be heard to say that he has 
wrongfully used trust funds so long as his own funds were equally 
available. It is consequently the rule in such cases that he is presumed 
to have used his own funds in preference to trust funds. 36 This is the 
rule with respect to the proceeds of trust receipt property. 37 

(c) Suppose, however, the .signer of the trust receipt has also de- 
posited in the bank account the proceeds of other goods covered by 
trust receipts held by other parties and has withdrawn so much of the 
deposit that insufficient remains to satisfy the claims of all holders of 
trust receipts. It is obviously unfair to say that he shall be presumed 
to have withdrawn the property of one trust receipt holder in prefer- 
ence to that of another. Two courses are possible — either to divide the 
fund proportionately, or according to the rule in Clayton's Case. 38 A 
proportionate division seems more just; but this presupposes the possi- 
bility of determining the proportions, which in turn requires the deter- 
mination of the amounts belonging to each holder of trust receipts which 
have gone into the fund. This is sometimes impossible. No definite 
rule has as yet been adopted covering this situation. 30 But the tendency 
is to support a proportionate distribution. The rule of Clayton's Case 
rests upon a mere presumption which is highly unsatisfactory in the 
circumstances. It is unfair to presume that there was an intention of 
wronging one beneficiary rather than the other. The only reasonable 
view is that the wrong should be taken to have been inflicted ratably 
on each and that any unconverted balance should be turned over to them 
in proportion to their original interests. 

(d) Suppose the balance of the account is claimed by the bank in 
which it is deposited, in whole or in part, under a lien created either by 
contract or by what is known as a banker's lien, which is really a right 
of set-off. If the bank has already applied any portion of the deposit 
toward the payment of a claim which is due without knowledge of the 
claim of the holder of the trust receipt, it has been held that such 
application is equivalent to a payment by the depositor out of the fund. 40 
The general banker's lien applies only to accounts which are already 
due and payable. 41 It is held further that a depositor may by contract 
give the bank a lien upon the deposit for the payment of obligations not 

3 «/u re Hallets Estate (1879) 13 Ch. Div. 696. 

37 In re Mulligan, supra, footnote 30. 

38 In re Mulligan, supra, footnote 30. 

30 In re Mulligan, supra, footnote 30; Litchfield v. Ballou, supra, footnote 31. 

*o Meyers v. New York Co. Nat. Bk. (1899) 36 App. Div. 482, 55 N. Y. Supp. 
504; London & River Plate Bk. v. Hanover Nat. Bk. (1899) 36 App. Div. 487, 55 
N. Y. Supp. 941. This was a trust receipt case, although that fact does not appear 
from the decision. School District v. First Nat. Bk. (1869) 102 Mass. 174. 

"Jordan v. National Shoe & Leather Bk. (1878) 74 N. Y. 467. 
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yet due,"* 2 and that an application by the bank when any such obligation 
is due is equivalent to payment by the depositor. Whether such lien 
is effective as against the holder of the trust receipt before application 
is actually made is another question. It should apparently be deter- 
mined on the analogy of rules relating to collateral security. As to 
obligations incurred coincident with or subsequent to the deposit, and in 
reliance thereon, it should everywhere be held that the lien of the bank 
is superior to the rights of the holder of the trust receipt. Where, how- 
ever, the lien is claimed as security for an existing obligation, it should 
prevail as against a holder of a trust receipt only if a pledge of the 
goods themselves as security for a past obligation (whether as yet due or 
not) would be upheld. 43 

Where, however, the deposit is made with knowledge on the part 
of the bank that the money in fact belongs to the holder of a trust 
receipt, it should be treated as a special deposit, since in that case the 
bank is not a bona fide taker. 44 

If knowledge of the rights of the holder of the trust receipt came 
to the bank at a time subsequent to the deposit where it is already claim- 
ing its lien under proper circumstances, the acquisition of such knowledge 
cannot impair its rights, since its equitable position has already been 
established. 45 It would be unsafe, however, to say with respect to the 
position of the bank that the right to make application of the deposit 
to the payment of a debt is in law equivalent to its having made such 
application in fact. For example — application is payment and the bank 
may retain the funds actually received in payment as against a cestui que 
trust of whose interest it was ignorant. But, prior to application, the 
bank is in the position of a holder of security and if such security was 
given for an existing debt, the bank cannot retain it as against the 
cestui que trust after notice of his right, nor can it thereafter make ap- 
plication (i. e., take payment) out of such trust funds. In other words, 
actual application ends the matter, but prior to such application, notice 
received of the rights of third persons may, in certain circumstances, de- 
prive the bank of its right to make application. 

(e) Suppose, now, that the proceeds of trust receipt property have 
been invested by the signer of the trust receipt in other property. Un- 
doubtedly such proceeds may be retaken by the holder of the trust receipt, 
provided they can be traced and identified and no superior equities have 

42 Meyers v. New York Co. Nat. Bk., supra, footnote 40; Hatch v. National 
Bk. (1895) 147 N. Y. 184, 41 N. E. 403. 

43 Drexel v. Pease (1892) 133 N. Y. 129, 30 N. E. 732. 

"Lowery v. Steward (1862) 25 N. Y. 239; Hcidelbach v. National Park Bk. 
(1895) 87 Hun 117, 33 N. Y. Supp. 794. The signer of the trust receipt who has 
received the money proceeds of a sale appears to be a genuine trustee of such 
money for the benefit of the holder of the trust receipt and the principles relating 
to tracing trust funds are entirely applicable to the situation. First Nat. Bk. of 
Auburn v. Eastern Tr. & Banking Co., supra, footnote 32. 

40 See, however, Meyers v. New York Co. Nat. Bk., supra, footnote 40, p. 485. 
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intervened. The problem, however, often presents great practical diffi- 
culties, as appears from the case of In re Mulligan.** The proceeds of 
trust receipt property to the extent of $4,000 were paid to stockbrokers 
for the credit of the signer of the trust receipt in a current and running 
account, apparently involving frequent transactions. Later the customer 
became bankrupt and, after paying off the claim of the broker, the securi- 
ties remaining were found to have a value of $1,100. This was claimed 
as the proceeds of the trust receipt property. There was no evidence as 
to the state of the account between the time when the $4,000 was paid in 
and the end. Consequently, if the analogy of a bank account and the 
rule of Hallett's case " had been applied, the claimant would have failed 
for want of proof. The court, however, expressed the view rather 
strongly that this principle did not apply in cases other than bank ac- 
counts. "The priority . . . which has sometimes been given to the 
cestui in the application of the cash assets of a bank which has mingled 
the trust fund with its own funds, whether defensible or not, is limited 
to the case of the cash assets of a bank, and is not extended to other 
kinds of defaulting trustees or to other assets of the bank. . . . This 
is not the case of a bank account, which, as has been said, is affected by 
a rather artificial rule." 48 

So far as the estate of the signer of the trust receipt is concerned,, 
this is doubtless sound. Any other rule would result in giving to the 
holder of the trust receipt in effect a priority out of the general assets 
without regard "to the identification of the property or its proceeds. 49 If ,. 
however, the signer of the trust receipt had, for example, received cash 
in payment and had placed this in his cash box, and if it were shown that 
from that time there had always been at least that amount in the cash 
box, would it not be reasonable to apply the analogy of the bank account 
to the case and to deliver the amount to the holder of the trust receipt? 
Or, if the contents of the cash box had at times fallen below the sum,, 
would it not be fair to say that the trust fund had been depleted only in 
part and that the holder of the trust receipt was entitled to the balance? 
In such cases, the rule of Hallett's case is equitable and there seems no 
reason for restricting its operation to banks or bank accounts. 

(f) Suppose that the signer of the trust receipt has altered the 
form, appearance or value of the property by the application of labor, 
but without the addition of any other materials. This situation existed 
in the case of In re Dreuil & Co., 50 where 100 bales of cotton were put 
through a "pickery" and turned into 150 bales of cotton. There can be- 
no doubt that the holder of the trust receipt retains his rights in the 

40 Supra, footnote 37. 

■"Supra, footnote 36. 

48 Supra, footnote 37, p. 719. 

40 In re K. Marks & Co., supra, footnote 8. 

60 Supra, footnote 25. 
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goods as long as they can be identified and that labor spent upon them 
by the signer of the trust receipt is without. effect of any sort in the way 
of impairing the rights of the holder of the trust receipt, whether the 
labor results in an increase or decrease of value. On the other hand, if 
an outsider is employed to do the work, he may in many cases obtain a 
superior lien upon the. goods for the value of his services. 01 

(g) Suppose that the goods are altered in form, appearance or 
value, by the addition of other materials as well as by labor. This is 
the most common form of manufacture. In so far as the added materials 
come from the property of the signer of the trust receipt, they are mere 
accretions and the resultant product, if identifiable, is still the property 
of the holder of the trust receipt. If such new material and labor are 
supplied by an outsider, he may have a superior lien for their value, after 
the satisfaction of which the holder of the trust receipt may reclaim the 
goods in their manufactured state. 02 

(h) Suppose the manufactured product is composed of material 
obtained against a trust receipt, held by A, and of other material ob- 
tained against a trust receipt held by B, combined with labor supplied by 
the signer of the trust receipt. It would seem to be clear that A and B 
are co-owners (not joint owners) of the product and that they may divide 
the product between them in proportion as their respective goods have 
gone into this resultant. It may happen, however, that the contribution 
made by one of them cannot be ascertained satisfactorily or is not 
capable of division. 53 In that case, it would seem to be impossible to allot 
any part to either of them. This situation is analogous to that pre- 
sented by the second case covered by In re Mulligan.* 4 It may, however, 
sometimes be possible to allot a share to A, based on his known contribu- 
tion and upon a computation of the maximum contribution conceivable 
to have been made by B. 

(i) Suppose the goods obtained under trust receipt are fungible 
and have been mixed with other goods belonging to the signer of the 
trust receipt. May we not apply the analogy of a bank account and hold 
that, as this mass has been consumed by the signer of the trust receipt, he 
will be held to have misappropriated the goods of the holder of the trust 
receipt, only when and to the extent that such a conclusion is made 
necessary by the facts ? In other words, may he not be presumed to have 
used his own goods so long as he owned any share of the combined mass ? 
Such a rule commends itself as equitable, but only to the extent that the 
use made of the goods by the signer of the trust receipt has been in- 
consistent with his obligations thereunder. 00 

01 See Century Throwing Co. v. Midler, supra, footnote 9: Barry v. Boniger 
(1877) 46 Md. 59. 

02 Brown v. Mass. Hide Corp., supra, footnote 10. 
53 See Litchfield v. Ballou, supra, footnote 31. 
"Supra, footnote 37. 

55 See Peoples Nat. Bk. v. Mulholland (1917) 228 Mass. 152, 117 N. E. 46 1 
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(j) Suppose fungible goods obtained from A against trust receipt 
are mingled with similar goods similarly obtained from B. They appear 
clearly to be co-owners of the mass in proportion to their respective con- 
tributions. The problem here seems to be very similar to those con- 
sidered under (c) and (h). 56 

A bond or insurance is sometimes taken to secure the faithful per- 
formance of the obligations of the signer of the trust receipt. It is hardly 
necessary to remark that the assured must show a strict compliance on 
his own part with the terms of the trust receipt. 57 

A great part of the difficulty which bankers have experienced in 
connection with trust receipts has been due to the failure on the part 
of the banker to follow the transaction or to make sure that the signer 
of the trust receipt lives up to his part of the arrangement. This, of 
course, involves trouble, but so long as bankers are content to rely on 
the honesty and good faith of their customers in this regard, they can 
hardly expect to avoid substantial losses through the failure of such 
customers to scrupulously live up to such obligations. Such failure is as 
often due to the fact that the customer does not understand those obliga- 
tions as it is to wilful wrongdoing on his part. 

VII 
CONCLUSIONS. 

(1) The only situation in which a trust receipt may properly be 
used is one in which the title of property by way of security is conveyed 
to the creditor by an owner who is not the person responsible for the 
satisfaction of the obligation which the property secures but where such 
obligor has a contractual or beneficial interest in the property subject 
to the satisfaction of such obligation. The creditor may then deliver 
the property to the obligor who has hitherto had neither title thereto 
nor possession thereof, against an appropriate trust receipt. The rights 
of the creditor in the property will be protected to the extent of the 
special trust receipt doctrine. In practice, the trust receipt situation 
exists only in connection with' advances for the purchase of goods by 
way of the payment of drafts against bill of lading. 

(2) The trust receipt should never be used in connection with the 
redelivery of property pledged or mortgaged by the person signing the 
trust receipt. 

(3) In the proper trust receipt situation, the creditor, generally a 
bank or banker, has legal title to the property for the purpose of secur- 
ity. This creditor is a mortgagee and the arrangement is a chattel mort- 

Blydenslein v. New York Sec. & Tr. Co., supra, footnote 11; New York Sec. & 
Tr. Co. v. Lipmcm (1899) 157 N. Y. 551, 52 N. E. 595. 

56 See Blydenstein v. New York Sec. & Tr. Co., supra, footnote 11. 

« Tradesmen's Nat. Bk. v. National Surety Co. (1902) 169 N. Y. 563, 62 
N.-E. 670. 
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gage, but of a peculiar type, distinguishable from the usual chattel mort- 
gage by reason of the fact that the obligor has not prior to the arrange- 
ment had either title to or possession of the property mortgaged. 

(4) Except in Ohio, Illinois, and perhaps South Carolina and Vir- 
ginia, cases so far decided hold that the trust receipt does not come 
within the provisions of the recording acts respecting chattel mortgages 
or conditional sales. 

(5) In New York and Massachusetts, where the factors' act is in 
force, a bona fide mortgagee or pledgee for present value obtains from 
the signer of the trust receipt a right superior to the title of the creditor 
who holds the trust receipt. 

(6) The adoption of the Uniform Bills of Lading Act and the Ware- 
house Receipts Act by various states has given to those instruments in 
large degree the qualities of negotiable instruments. These laws accom- 
plish the results of the factors' act. In those states which have adopted 
the definition of "value" as recommended by the Committee on Uniform 
Legislation, an antecedent debt constitutes value, and a bona fide pur- 
chaser, pledgee or mortgagee of such a document, regular on its face and 
from one to whom it has been entrusted by the holder of the trust re- 
ceipt, obtains a title superior to the rights of the holder of the trust 
receipt. 

(7) If goods themselves are entrusted under trust receipt, ap- 
propriate language should be used to negative any presumption of right 
in the signer to take negotiable warehouse receipts to his own order. 

(8) Except as noted in (4), property delivered to the signer of -a 
trust receipt under circumstances suitable for the use of such an instru- 
ment may, if identified, be retaken from the signer at any time before 
the satisfaction of the obligation secured by the property. It may also 
be retaken from his receiver, assignee, trustee in bankruptcy or an attach- 
ing creditor. Its proceeds may likewise be retaken, provided they can 
be identified. 

(9) The unpaid purchase price of property delivered to the signer 
against his trust receipt and by him sold to a bona fide purchaser may 
be recovered by the holder of the trust receipt directly from such 
buyer. 

(10) The property delivered in a proper case against trust receipt 
may be recovered by the holder of the trust receipt, prior to payment 
of the obligation secured thereby, from any person to whom the signer 
has delivered the same, unless such right of recovery is cut off by the 
exercise of a power of sale, express or implied, or statutory provisions 
which include a bona fide pledge or mortgage within the scope of such 
power. 

(11) The trust receipt cannot assure to the holder thereof any rights 
beyond those which he would have had as the holder of an unrecorded 
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chattel mortgage, an equitable pledge or mortgage, or a simple contract, 
if it is used in any case other than that which has been defined as a 
proper trust receipt case. 

(12) The benefit of the trust receipt doctrine is not dependent upon 
any special virtue in the name or the precise form or appearance of the 
agreement. If the agreement can in substance be shown to have been 
clearly made between the parties in a proper case, the legal results will 
follow, even though resort is had to the original credit agreement for the 
purpose of establishing the existence of the security arrangement. 

Karl T. Frederick 

New York City 



